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法律问题的解释》 ( 以下简称《买卖合同司法解释》) 颁布，其第 10 条更清晰地表达了 《物权法》
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定，似乎也忽略了后买受人善意取得构成的可能，有思虑欠周之嫌。2016 年，《最高人民法院关于
适用〈中华人民共和国物权法〉若干问题的解释 ( 一) 》 ( 以下简称 《物权法司法解释 ( 一) 》) 颁
布，其第 20 条再次坚持特殊动产物权以交付为生效要件，且在第 6 条明确将转让人的债权人排除
在不得对抗的“善意第三人”之外。可以预见，围绕 《物权法》第 24 条有关特殊动产物权变动的
争论仍将继续，特殊动产物权登记对抗，“初视之下，似甚简明易解，惟深思之余，则可发现实蕴
藏甚多疑义”。⑤ 笔者以为，诸多疑义或均与登记对抗效力的解读相关。为尽可能寻求对于现有相关
规范合理且逻辑一贯的解释路径，有必要透过 《物权法》第 24 条的文义，去探究登记对抗效力的
实质，并澄清一些相关的基本问题。
一、特殊动产物权的 “登记对抗”
( 一) 《物权法》第 24 条确立的特殊动产物权变动模式
关于机动车等特殊动产物权变动，主流观点认为，抵押权设立适用的是《物权法》第 188 条的
“合同生效 + 登记对抗主义”; 质权设立适用的是第 212 条的 “交付成立主义”; 至于所有权转让，
应适用第 24 条确立的“交付生效 + 登记对抗主义”。⑥ 对于依法律行为发生的特殊动产所有权转让，
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在“雷亚丽、泉州市公安局交通警察支队 ( 简称泉州市交警支队) 、泉州市公安局、杨红枣机动车登记纠纷案”中，判决
说理即认为，登记行为是所有权发生转移后的公示行为。参见泉州市丰泽区人民法院 ( 2015) 丰行初字第 71 号行政判决书。
有观点认为，立法论上，在坚持现行法“交付生效 + 登记对抗”之外，应辅之以“登记生效且对抗”与例外的“特约生
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能阻止第三人的善意取得而已。参见韩强: “我国船舶物权的变动公示方法与善意取得”，《法学》2008 年第 11 期，第 116 页。































此外，《物权法司法解释 ( 一) 》第 18 条相当于明确了善意取得中的交付包括观念交付。瑑瑧 就



























性一致的社会确信。瑑瑩 但是，与《德国民法典》第 892 条明确规定土地登记簿具有正确性不同，在
我国，占有与登记的公信力，都不是法律规定的结果，只是学理的阐释而已。具体到特殊动产的公
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( 2011) 安民三终字第 22 号民事判决书; “宋禹与新乡县艾普旧机动车交易服务有限公司、张士通等返还原物纠纷案”，河南省新
乡市中级人民法院 ( 2016) 豫 07 民终 284 号民事判决书。但在复杂多样的现实交易情境中，前述因素即使事实具备，亦不能当然
推定善意的存在，取代对善意的分析，否则，将预示着机动车即使业经登记，也常常无法消解对抗机动车被无权处分时买受人的善
意构成。这无疑会削弱立法者有意配置登记作为特殊动产附加公示方法以保护权利人的用心。
improvement． A better approach is that when identifying public enterprises and institutions we shall consult
more broadly for formalistic legal basis， and make reference to the ongoing reforms of these organizations for
substantial categorization; when determining whether certain information shall be disclosed， we shall not ex-
pect such information to be listed as items for disclosure， but shall check if it falls in the exception to the
rule of transparency．
Key Words Public Institutions and Enterprises; Information Disclosure; Judicial Ｒeview
Peng Chun， Ph．D． in Law， Assistant Professor， Peking University Law School．
Ｒesearch on the Nature of Police's Defense Behavior WANG Gang·48·
There are four main positions on whether police can invoke the provision of self-defense in criminal law
to legalize their own behavior: duty behave theory， distinction theory， personal behave theory and justified
defense theory． The duty behave theory denies in principle the possibility of applying self-defense to police
actions; it is affirmed by distinction theory that the action of police can constitute self-defense， however it is
believed that self-defense can only legalize police behavior in criminal law yet cannot exclude its illegality in
administrative law; it is claimed by personal behave theory that police defense can only be regarded as a de-
fense act carried out by police in their personal capacity; according to the justified defense theory， police
acts constituting self-defense are not only legalized in criminal law， but also in administrative law． Compared
with the above three other theories， this article explores that the justified defense theory is more convincing．
Key Words Police Defense; Self-defense; The Unity of Legal Order; Ｒeservation of Law
Wang Gang， Ph．D． in Law， Associate Prefessor， Tsinghua University Law School．
A Ｒesearch on the Loss of Chance Compensation in Medical Malpractice MAN Hongjie·64·
Present research is generally in favor of the introduction of proportional compensation model of loss of
chance in medical malpractice liability． Comparative study shows that the fundamental difference between
proportional compensation mode and other legal solutions is whether the causation requirement to establish li-
ability is satisfied by the loss of chance theory． The nature of proportional compensation is the tool to evade
the causal ment require． The right basis of indeterministic chance is patient's right of determination， including
non-pecuniary damages and pure economic loss caused by the patient's loss of chance to better medical re-
sults， which is independent from the patient's ultimate damage． The patient's right to self-determination can
be better protected by the loss of chance compensation along side with informed consent compensation．
Key Words Loss of Chance; Causation; Proportional Compensation; Ｒight to Determination; Ｒeal
Chance
Man Hongjie， Ph．D． in Law， Associate Professor of Law School of Shandong University．
On the Ｒegistration Confrontation Effect of Special Movable Property ZHENG Yongkuan·80·
According to Article 24 of the Ｒeal Ｒight Law， the ownership change of special movables takes effect
through delivery， but may not challenge any bona fide third party if it is not registered． Bona fide third par-
ty refers to a person who does not know or should not be aware of the change in ownership between the par-
ties and who claims the real right to the same subject matter． That the unregistered owner of special movables
may not challenge any bona fide third party means that the owner does not have legal status to exclude the
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right of the third party or have precedence over its realization． Whether the third party is a bona fide one or
not， should be specifically judged combined with possession and registration appearance of the special mova-
bles． Thus， the effectiveness of registration confrontation in Article 24 can be transformed into the problem
concerning the bona fide acquisition of the assignee in the unauthorized disposition． According to such inter-
pretation， the unregistered ownership of special movables， which should be subject to the protection of trade
security by law when it is in conflict with reliance interest， is still the full ownership． Accordingly， many
problems in the law application under the registration confrontation can be easily explained or solved．
Key Words Special Movables; Taking Effect through Delivery; Ｒegistration Confrontation; Bona Fide
Acquisition
Zheng Yongkuan， Ph．D． in Law， Associate Professor of Law School of Xiamen University．
The Distinguishing Technique in the Practice of Guiding Case and its
Improvement: Taking Guiding Case NO. 24 as An Example SUN Guangning·91·
The distinguishing technique is essential to the common law， which means to confirm if the precedents
and case in hand are substantially similar． This technique is very meaningful to the application of guiding
case in China． Based on the statistics of adjudicative documents that cite guiding case No． 24， we can see
that the judges can make different decisions with chaotic use of distinguishing technique． Even in the confir-
mation of similarity， the expanded use of guiding case No． 24 is very questionable， which contains some po-
tential danger． With all the analysis mentioned above， we should improve the distinguishing technique in the
practice of guiding case system， such as more guiding cases published， more detailed rules， more procedural
operations and more cooperation among judicial institutions． The improve of distinguishing technique of guid-
ing casecan make the best of guiding case system as expected．
Key Words Distinguishing Technique; Guiding Case; Causation; Judgment Point; Judgment Ｒeason
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On the Optimal Allocation of Internal Ｒelations of Judicial Functions
and Powers ZHANG Zhihui·107·
In every round of the judicial reform， the optimal allocation of judicial powers has always been men-
tioned as an important task． However， in order to find the way to optimize the allocation of judicial powers，
we need to analyze the real problems in judicial practice deeply． Power itself is a kind of relationship． The
core problem of optimizing the allocation of judicial powers is how to deal with the power relationship between
judicial powers and other state powers， as well as the power relationship among different subjects within judi-
cial authority． Based on the in-depth research of the internal relationship of judicial powers， we analyze from
the aspects of 1) the allocation of powers between the superior and subordinate levels of the courts and the
procuratorates， 2) the allocation of powers among different subjects in the same court and procuratorate， 3)
the power relationship between judicial powers and judicial affairs， 4) the power relationship between judicial
powers and judicial management power， and 5) the power relationship between judicial powers and judicial
supervision power to expound the issue of the optimization of the internal allocation of judicial powers in this
article．
Key Words Judicial Powers; Power Ｒelationship; Judicial Ｒeform
Zhang Zhihui， Ph．D． in Law， Professor of Hunan University Law School．
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